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Legally Speaking

Corner
A number of
thoughts

Working without a contract
Will I ever get paid?

by Steve Grossman, CPMR
GM Partners
Founding IHRA President

I

must admit that
this month is a
little tough writing a column so
here go a number
of thoughts.
I started writing
Steve Grossman, CPMR this column when
I was president of IHRA in 1994. The
Board of Directors thought it was a good
idea to send out monthly information to
let the members know their professional
industry organization was working for
them 365 days a year. As things happen
I keep holding the “ball” most the time.
I just want to reemphasize that this
monthly newsletter is your newsletter.
If you have a topic or issue you would
like to contribute, just write from the
heart and send it to Bill Weiner, our
hardworking executive director. (I find
that writing these thoughts take about
an hour or so, and Bill helps by cleaning up my grammatical errors. It is a lot
easier than writing up a proposal.)
Moving on; I am still having some challenges with China’s quality control and
USA testing requirements. If you have
retailers that do thorough testing, you
are probably having headaches too.
The biggest problems are not being
safe, but the testing length of time is
causing shipments to be late and who
is really at blame and who inherits the
penalties that ensue? The other challenges are that the product is fine, but
continued on page 2
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Gerald M. Newman

by Gerald M Newman and Daniel E Beederman
Schoenberg, Finkel, Newman & Rosenberg, LLC.
IHRA Legal Counsel

R

eps often provide their valuable professional services without the benefit of a formal written contract, or even a less
formal, but equally enforceable, oral contract. In such situations, many times a rep is told by its principal that it is not going to
be paid, despite the fact that the rep has just brought in significant
business, because the principal contends that the sale was “outside”
of an existing contract or because no contract exists between the
parties. This could be the result of the expiration of a prior contract,
the rep calling on a customer outside of its assigned territory or to
a house account, or selling a product not assigned to it, but with
the consent of the principal, or for other reasons. Typically, with a
great deal of resignation, the rep wonders whether it will ever be
paid. However, all is not lost, because as discussed below, the
absence of a contract does not necessarily mean a rep will not be
able to recover reasonable compensation for its successful efforts
for a principal.
Under certain circumstances, a court still can award damages
to remedy an inequitable situation, such as when someone knowingly receives the benefits of another’s labors, without there being
a contractual obligation to compensate that person. The technical
name for this legal doctrine is “quantum meruit,” a Latin phrase
which literally means “as much as he delivered.” Often used
interchangeably with terms like “unjust enrichment” and “implied
contract at law” (although there are slight differences), the doctrine
of quantum meruit allows a court to award just compensation for
valuable services rendered for the benefit of another party, when
the recipient who accepted the benefit either knew or reasonably
continued on page 2

Please note:
This issue of the REPorter is being sent a week early
because of a planned medical procedure for Bill Weiner.
The IHRA offices will be closed until October 8.
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Grossman (from page 1)

I guess in my “old” age I have learned not to push it
and learn from the “dance” of getting together. I learn
a lot from this process and can always end it if is not
right for my firm.
Lastly, I know we are all different in our talents and
responsibilities. It is Sunday morning and I am just
about to leave and volunteer at a fancy antique car
show that is raising money for three local charities, one
of which is the area’s local not-for-profit Hospice unit.
The reason I bring this up is that our chosen career,
in my opinion, gives us much more control over how
and where we spend our time. I am a strong believer
that we should all give something back to society,
and there are hundreds of quality volunteer groups
throughout country. Hopefully, you can make the time
to participate.
As ever, please contact me with questions or comments. steve@gmpartners.com

the material that was supplied was not what was promised. The manufacturer was lied to by the raw material
supplier which then causes a remanufacturing of the
product with the risk of not meeting the ship-date. As
you know, we all need to be professional and proactive
and facilitate a solution to keep our principals and retailers happy so we can eventually receive our earned
commission.
Regarding my trip to Bangkok, things are moving
slowly: trying to work out the sample procedure, payments for factories and commissions, and what is a
reasonable market strategy for the USA. It is not a
fast process. This brings to mind finding and accepting new principals here in the USA. After reflection,
some of them take a lot of time to put things together,
also. I attended the Housewares Show in March and
the Hardware Show in May, and I am still talking with
some of these factories to see if we have a fit or not.

Legally Speaking (from page 1)
should have known that the other party expected to be paid. In many cases, courts have utilized this doctrine
to compensate sales reps who have been denied commissions for orders it procured.
In one such case, a sales representative with its principal’s knowledge and encouragement, solicited and
procured orders from customers located outside of its assigned exclusive territory. However, the principal
then refused to pay any commission because their written agreement provided that the rep would receive a
commission only on orders that originated from customers in its territory. The court ultimately awarded commissions to the rep for the extra-territorial sales on the theory of quantum meruit, which, as the court indicated,
implies a promise that a person will “pay a reasonable and just compensation for valuable services or materials
provided at that person’s request or with that person’s approval.” As the court further recognized, “[r]ecovery
is permitted under quantum meruit if it is proved that services were provided at the request or with the acquiescence of defendant (the principal), that those services had a certain reasonable value, and that defendant,
despite demands of plaintiff (the rep) has failed and refused to pay the reasonable value of plaintiff’s labor.”
To determine the value of those services, the court utilized the very terms of the parties’ existing contract,
finding it to be persuasive evidence as to the reasonable value of the representative’s services.
A similar result occurred in another case where a rep continued to provide its services following the expiration of an initial 6-month “trial contract.” Under that contract the rep could not call upon and would not receive
a commission for sales to a customer that was identified as being a “house account.” Subsequent to the
expiration of the 6-month written contract, the rep continued to provide its services for four years without the
benefit of a written or oral contract. During that time, with the principal’s knowledge, the rep called upon and
procured orders from the customer that the initial contract had identified as being a “house account.” After
the rep requested payment of commissions for such sales, it received a letter from its principal terminating
“all written and/or verbal agreements” between them. However, because there was no express contract between the parties following the expiration of the initial trial contract, the court ruled that the rep was entitled to
reasonable compensation for such sales on the theory of quantum meruit. Specifically, the court found that,
“it was not reasonable for [the principal] to believe that the [representative] would perform months of services
on the [customer account] in an effort to generate sales and not expect to be compensated. Recovery in
quantum meruit is proper when it would result in unjust enrichment to the party for whom the services were
performed.”
continued on page 3
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Legally Speaking (from page 2)
This is not to say that quantum meruit is available in all circumstances or that it is a perfect remedy, for it
is not. In the absence of a prior contract between the parties establishing a reasonable basis for valuing the
rep’s services, a court likely will have to rely upon the testimony of expensive competing expert witnesses at
the trial to determine the value of the rep’s services and the resulting amount of damages to be awarded, if
any. This can result in the representative being awarded damages at a far lesser rate than what it otherwise
would have received under the terms of a freely negotiated contract. Perhaps more important from a strategic sense, it is likely that in the absence of a written contract, the representative may be denied a basis to
recover statutory damages as provided in Sales Representative Protection Acts passed in many states. Many
of these acts would otherwise have permitted the rep to recover two or three times its actual damages, plus
attorneys’ fees. This is because remedies under most sales rep statutes are based on a claim for breach of
a written or oral contract and not for recovery under quantum meruit, which remedy depends on the absence
of a contract.
In the end, rather than relying on the possible application of the doctrine of quantum meruit, a rep would be
better served to negotiate a sound contract, know its terms, review it on an annual basis and make sure that
any deviation from the contract is properly memorialized. In so doing, it will stand a better chance of being
fully compensated for the services it renders on behalf of its principal.
Gerald M. Newman and Daniel E. Beederman are partners in the Chicago law
firm of Schoenberg, Finkel, Newman & Rosenberg, Ltd. They serve as general
counsel to IHRA and they, and other SFNR associates are regular contributors
to The REPorter®. They participate in Expert Access, the program that
offers telephone consultations to IHRA members. You can call Gerry and Dan
at 312-648-2300, send a fax to 312-648-1212, or send e-mails to:
Gerald.Newman@sfnr.com and Daniel.Beederman@sfnr.com
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YES! IHRA will have a members-only block of rooms
— March 11 - 20, 2008 — (Show dates are March 16 - 18)
for the 2008 International Home & Housewares Show!
Reservations will be accepted starting mid-July 2007

Radisson Hotel & Suites Chicago
160 East Huron Street, Chicago Illinois 60611
Telephone: (312) 787-2900 Fax: (312) 787-5158
Radisson Nightly Room Rates:
(All rates plus applicable taxes)
5 Night minimum: Single: $131; Double: $131
Less than 5 nights: Single: $136; Double: $136
For reservations, call the Travel Desk toll-free:

(800) 752-1052
(International Callers: 312-329-9380)

Say you would like to book a room from the
“IHRA room block”
$2 Million Dollar Renovation Now Complete!

• Enjoy thoughtful touches like pillow-top mattress
• High-Speed Internet Access and dual line telephones

Just steps away from all that Chicago has to offer:
* World Class Shopping on Michigan Avenue
* Water Tower Place
* John Hancock Building
* Navy Pier
* Northwestern Memorial Hospital

• Enjoy a rejuvenating workout surrounded by panoramic
city and lake views on the 40th floor
• Make the Radisson Chicago your home away from home
during the 2007 International Home and Housewares
Show. Show dates are March 16 - 18.
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Bang-Knudsen
Representing gourmet
housewares to leading retailers
in the Pacific Northwest
for over three decades.
We know the territory.
Permanent showroom:
Suite 453 Pacific Market Center
6100 4th Ave., S.
Seattle, WA 98108
206-767-6970

www.bang-knudsen.com
__________________________
Contact:
pbang-knudsen@bang-knudsen.com

MAVERICK
International Trading & Consulting, Inc.
P. O. Box 360513
Melbourne, Florida 32936-0513, USA
Phone: (917) 592-5498
Phone/Fax: (321) 242-7573
Skype Phone: mavericknyusa

MaverickNYUSA@aol.com
Since 1986 specializing in Home [bath &
kitchen furniture, accessories, faucets]
& Housewares [cookware, small electric
appliances] and Gourmet Foods.
Assisting foreign manufacturers in
establishing themselves in the United
States and Canada + domicile in the US
and all related logistics.
Fluency in English, Italian, French
Italian liaison office:
Mario Albini - Managing Director
COIMBA®
Italian & International Sales Development
Via G. Prati 17-B-2, I-37124 Verona
Phone: (01139-045) 913-281
Fax: (01139-045) 485-1188
Cell: (01139) 335-606-6555

INNOVATIVE - EXPERIENCED - ASSERTIVE
HOUSEWARES & CASUAL TABLETOP FOR:
WHOLE FOODS MARKET
&
SPECIALTY GROCERY
NATIONAL ACCOUNTS FOR
SMALLER COMPANIES & START UPS
CALIFORNIA INDEPENDENTS
&
CHAINS
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Manufacturers Seeking IHRA Field Sales Professionals
Products: SEE OUR NEW PRODUCT - “BETTER BAKER”
- ON OUR WEBSITE!: www.cookschoice.com new patent
pending products and more coming...available in shippers,
tray packs, open stock. “The Breader Bowl & Onion Blossom
Maker Set,” and “Better Breaders,” “Sittin’ Chickens,” “Sittin’
Turkeys.” Please call for any information.
COOK’S CHOICE
525 N. International Parkway, Suite 605
Richardson, TX 75081
(972) 644-5553 Fax: (972) 644-4201
Contact: Greg Broom, President greg@cookschoice.com
Territories: USA and Canada; by account specific
Commission Rate: 5%

Years in Business: 15

Currently doing business: Through reps with Bed, Bath
& Beyond, Linens ‘N Things, Dillards, Kitchen Collection,
Tractor Supply, and more.
Products: Non-Stick Bakeware

Products: 3-Piece Fry Pan Sets, Enamelware Campware
Sets, Flatware Sets
ROYAL HOUSEHOLD PRODUCTS
16833 Edwards Rd
Cerritos CA 90703
(800) 255-9791 • Fax: (562) 407-5855 • cell: (805) 427-4707
Contact: Bob Kroll, Vice President Sales/Rep
eMail: bkroll@royalhousehold.com
Territories: All USA, except for S. CAL, TX, OK, MI, Canada and these accounts: Wal-Mart, K-Mart, Target, ALDI
Nat’l Sales: $25,000,000
Commission Rate: 5-7%

Years in Business: 22

Currently Selling: Big Box Discount Stores
Seeking Sales Through: (depending on product line)
Regional Discounters, Supermarket & Drug Chains, Hardware, Internet, Outdoor, Sporting Goods, Mail Order
Products: Upscale dinnerware, accessories and giftware.

Manufacturers:
WONDERBAKE,
Are YouINC.
Looking for Well-Qualified,
716 Kaderly
Ave.,
NW
Performance-Committed, Field Sales
New Philadelphia OH 44663
Professionals?
(800) 338-2253 • (330) 364-8886 • Fax:
(330) 364-8734

Manufacturers:
WEIMAR
4 LahzutAre
Ct You Looking for Well-Qualified,
MonroePerformance-Committed,
NY 10950
Field Sales
(845) 783-6323 Fax: (845) 783-9206
Professionals?

Contact: Patrick Maculaitis, President
Instant HOT Lines
eMail: wonderbk@tusco.net
A onetime eMail or fax that
provides immediate information
Territories: All USA and Europe
on your line, only, to reps in
specific territories orCommission
throughout the
world
Nat’l Sales: $2,000,000
Rate:
5-10%

Contact: Chaya Wieder, Sales & Marketing Director
eMail: chaya@weimarus.com
Instant HOT Lines
A
onetime
or fax that
Territories: All U.S.A. (except Dallas) eMail
and Canada
provides immediate information
Commission Rate: 15% on your line,
Sales:
only,N/A
to reps in
specific territories
or throughout the world
Years in Business:
5

Years in Business: Since 1994

Currently doing business through: Reps in all territories,

Callbusiness:
IHRA at Direct
(800)&315-7430
Currently doing
Reps

except Dallas
Call IHRA
at Boutiques
(800) 315-7430
Channels Currently
Sold:
and stores

eMail: info@ihra.org • www.ihra.org

Channels currently sold: Retail

Seeking Sales Through: Distributors, Wholesale & Retail

eMail:
• www.ihra.org
Seeking
Salesinfo@ihra.org
Through: Boutiques,
High End Chains and
many other opportunities

Manufacturers:
Are You Looking for Well-Qualified,
Performance-Committed, Field Sales
Professionals?

Manufacturers:
Are You Looking for Well-Qualified,
Performance-Committed, Field Sales
Professionals?

Instant HOT Lines
A onetime eMail or fax that
provides immediate information
on your line, only, to reps in
specific territories or throughout the world

Instant HOT Lines
A onetime eMail or fax that
provides immediate information
on your line, only, to reps in
specific territories or throughout the world

Call IHRA at (800) 315-7430
eMail: info@ihra.org • www.ihra.org

Call IHRA at (800) 315-7430
eMail: info@ihra.org • www.ihra.org

This is an IHRA service to keep members advised of lines available. The listing of a manufacturer should in no way be
construed as an endorsement of that line by IHRA, it being the obligation of each member to make their own evaluation
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2007 / 2008 CALENDAR OF EVENTS
November
1-3
NEW YORK GIFT CASH & CARRY® SHOW.
New York, NY
11 - 13
PRIVATE LABEL TRADE SHOW
Chicago, IL

May 6 - 8, 2008
Sands Expo & Convention Center
Las Vegas, Nevada

May 6 - 8, 2008
Las Vegas Convention Center
Las Vegas, Nevada

For a complete list of ECRM-EPPS Conferences, see their website at: http://www.ecrm-epps.com

Field Sales Professionals Serving the Home • Housewares • Gourmet • Hardware Industries
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The REPorter®

IHRA MEMBERS:

is published monthly for

Want to know more about group insurance
available through RepCare?

INTERNATIONAL HOUSEWARES
REPRESENTATIVES ASSOCIATION

Just find your business home state and call
Pat Brown or John Doyle.
Call PAT BROWN at 800-854-4636
if your business is in:
Arizona
Minnesota
Arkansas
Missouri
California
Montana
Idaho
Nevada
Illinois
New Mexico
Iowa
North Dakota
Kansas
Oklahoma
Call JOHN DOYLE at 888-243-0174
if your business is in:
Alabama
Maine
Connecticut Maryland
Colorado
Massachusetts
Delaware
Michigan
Florida
Missouri
Georgia
New Hampshire
Indiana
New Jersey
Kentucky
New York

175 N. Harbor Drive
Suite 3807
Chicago, IL 60601
(312) 240-0774
(800) 315-7430
Fax: (312) 240-1005
eMail: info@ihra.org
Web: www.ihra.org

Oregon
South Dakota
Texas
Utah
Washington
Wisconsin
Wyoming

North Carolina
South Carolina
Tennessee
Virginia
Vermont
W.Virginia

Statements of fact and/or opinion
are the responsibility of the
authors alone and do not imply an
opinion of the officers or members of IHRA.

2007 / 2008 IHRA Officers, Directors & Staff

Home • Housewares • Gourmet • Hardware
Multiple-Line, Field Sales Professional:

Officers
Chairman:
David Silberstein
President:
Kent Kulovitz
President-Elect:
David Friedman
Senior Vice Presidents
Industry & Membership:
Jeanmarie Bettencourt
Legal & Education:
Mark Glotter
Fiscal:
Jim Doane
Delegate to MRERF & AMRA: Steve Grossman, CPMR
Executive Director:
William M. Weiner
Directors
Catherine Hazen
Burt Karlin

Linda Krol
Peter Zacher

Past Chairs
John M. Clampitt
Steve Grossman, CPMR
Jay L. Cohen
Tom Rooney

Peter Bang-Knudsen
Donna Peake
Jim Adams
James Ayotte

If you’re not a member of IHRA, you
owe it to yourself to join the organization
that is your voice in the industry and the
manufacturers’ resource for finding
Well-Qualified, Performance-Proven,
Field Sales Professionals.
For complete information about “first-timer”
membership and an application, contact:

IHRA
INTERNATIONAL HOUSEWARES
REPRESENTATIVES ASSOCIATION
175 N. Harbor Drive • Suite 3807
Chicago, Illinois 60601
(312) 240-0774 • (800) 315-7430
Fax (312) 240-1005
info@ihra.org • www.ihra.org

Staff
Administrative Assistant: Stephanie Baron
Financial Director:
Myra Weiner
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